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LYNCH drcuit Judge. The I nternal Revenue Service

appeal s fromthe judgnment of this circuit's Bankruptcy Appell ate

Panel, United States v. Yellin (ln re Winstein), 251 B.R 174

(B.AP. 1st Cr. 2000), affirmng the judgnent of the

bankruptcy court, In re Winstein, 237 B.R 4 (Bankr. D. Mass.

1999), in favor of Jonathan D. Yellin, the trustee in this
bankruptcy case. The parties contest the interpretation of 11
U.S.C 88 503, 507, and 726; the IRS argues that the Bankruptcy
Code requires treatnment of interest on postpetition taxes owed
by the estate as a first-priority admnistrative expense, and
Yellin responds that the interest should receive a nere fifth
priority. The Panel and the bankruptcy court agreed wth
Yellin, and in so doing disagreed with all four circuit courts
that have previously considered the issue. To answer the
guestion presented, we nust consider the text of the statute,
the context of prior casel aw agai nst which Congress wote the

Bankruptcy Code, the legislative history of that Code, and the
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policies and purposes of priority treatnent for postpetition
t axes. W conclude that the IRS offers the correct
i nterpretation, and reverse.

l.

The | egal question presented by this case does not turn
on the case's facts, and a brief sunmary of those facts suffices
to illustrate the circunstances under which that question
arises. Paul D. Weinstein, the debtor in this case, filed a
bankruptcy petition under Chapter 7 of the Bankruptcy Code in
1992. Paul Gella, Winstein's first trustee, sold assets from
the estate, but did not file the required yearly incone tax
return. Gella later filed incone tax returns for the years
1992 through 1995 in 1996. The I RS subsequently determ ned t hat
the estate owed, in addition to taxes, a total of $9,195.43 in
penal ties and $5,529.67 ininterest. Gellarequested that this
anount be reduced, and the I RS agreed to forgo the penalties and
to reduce the estate's interest obligation

On Novenber 6, 1997, the IRS filed a request for
paynent of the remaining interest, which then anpunted to
$4,593.83. Gella offered to pay this amount at first priority
under 11 U S.C 8§ 726(a)(1l). After Gella resigned as trustee,
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however, he was replaced by the current trustee, Jonathan D
Yellin. Yellin suggested paying the IRSat fifth priority under
11 U S.C. 8 726(a)(5) -- that is, not at all, because the
estate's funds were insufficient to pay in full even the
unsecured creditors who took second priority under 8§ 726(a)(2).
The I RS argued for first priority.

The bankruptcy court ruled in Yellin's favor, and the
Panel affirmed. W discuss their argunments bel ow, after placing
the problemin context.

.

Because Winstein's is a Chapter 7 bankruptcy, his
estate nust pay its debts in the order prescribed by § 726.
Section 726(a)(1) gives first priority to those types of clains
listed in 8 507, which in turn gives first priority to those

listed in 8 503(b).* Section 503(b) clains stemfromthe costs

L Section 503(b)(1) states:

(b) After notice and a hearing, there shall be all owed,
adm ni strative expenses, ot her than clains al |l owed under section
502(f) of this title, including --

(1) (A the actual, necessary costs and expenses of
preserving the estate, including wages, sal ari es, or
comm ssions for services rendered after the
commencenent of the case;

(B) any tax --
(i) incurred by the estate, except a tax of a kind
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of admnistering the bankruptcy estate itself. Anong t hese
clainse are nobst taxes "incurred by the estate,” 11 U S C
8§ 503(b)(1)(B)(i), including fines or penalties related to those
taxes, id. 8 503(b)(1)(C. No one disputes that the | anguage of
8§ 503(b)(1)(B)(i) refers to postpetition taxes such as those
Gella failed to pay. The parties disagree, however, whether
t hat | anguage i ncludes interest on those taxes.

The IRS maintains that 8 503(b)(1)(B)(i) does include
interest, and relies for this proposition primarily on N chol as

v. United States, 384 U S. 678 (1966). N cholas preceded the

current Bankruptcy Code, but the Suprene Court has given
consi derable weight to pre-Code caselaw in interpreting the

current code. See Dewsnup v. Timm 502 U S. 410, 419 (1992)

("When Congress anends the bankruptcy laws, it does not wite

‘on a clean slate.'" (quoting EmI| v. Hanley, 318 U S. 515, 521

(1943))). The IRS contends that N cholas stands for a rule of

pre-Code practice and that, as the Court held was true in

specified in section 507(a)(8) of this title; [and]
'(C). ényfine, penalty, or reductionincredit relating
to atax of a kind specifiedin subparagraph (B) of

t hi s paragraph.

11 U.S.C. § 503(b)(1) (2000).



Dewsnup, nothing in the Code or the | egislative history provides
a sufficiently strong indication of congressional intent to
change that rule.

Yellin, however, argues that this case is governed by
§ 726(a)(5), which provides that the estate shall pay at fifth
priority "interest at the legal rate fromthe date of the filing
of the petition” on clains paid under 88 726(a)(1)-(4).2 Because
the tax claimat issue here is being paid under § 726(a)(1l) --
due to the incorporation of 8 507 into 8 726(a)(1l) and of
8 503(b) into 8 507 -- Yellinclains that 8§ 726(a)(5) applies
and provides a sufficiently clear directive from Congress that

the courts may not consider N cholas, nuch less legislative

2 Section 726(a) states:

(a) Except as providedinsection5l0of thistitle, property of
the estate shall be distributed--
(1) first, inpaynent of clainms of the kind specifiedin,
and in the order specified in, section 507 of this
title . ;
(2) second, in paynment of any al | owed unsecured cl ai m ot her
t han a cl ai mof a ki nd speC|f|ed i n paragraph (1), (3), or
(4) of this subsection .

(5) fifth, i n paynment of interest at the legal rate
fromthe date of the filing of the petition, on any
cl ai mpai d under paragraph (1), (2), (3), or (4) of
this subsection . .

11 U.S.C. § 726(a).



history or policy rationales. This position the bankruptcy
court and Bankruptcy Appellate Panel took as well.

The position of the IRS has much support. Four
circuits have considered the question whether 8§ 503(b)(1)(B)(i)
i ncludes interest on postpetition taxes, and each has concl uded

that it does. See United States v. Flo-Lizer, Inc. (ln re Flo-

Lizer, Inc.), 916 F.2d 363 (6th Cr. 1990); United States v.

Cranshaw (In re Allied Mechanical Serv., Inc.), 885 F.2d 837

(11th Gr. 1989); United States v. Ledlin (ILn re Mark Anthony

Constr., Inc.), 886 F.2d 1101 (9th Cr. 1989); United States v.

Friendship College, Inc. (Iln re Friendship College, Inc.), 737
F.2d 430 (4th CGr. 1984).% The sanme is true of a |eading

treatise in bankruptcy. See 4 Collier on Bankruptcy Y 503. 08,

at 503-56 (L. King et al. eds., 15th rev. ed. 2001) ("[T]he

courts generally and properly treat interest on postpetition

3 This circuit has i ssued a deci sion denying interest on
postpetition taxes in the context of a railroad reorgani zation.
See In re Boston and Maine Corp., 719 F.2d 493, 498-502 (1st
Cr. 1983). In that case, however, the court distinguished
Ni cholas by relying entirely on the uni que characteristics of a
rai |l road reorgani zation -- specifically, onthe district court's
power to defer the paynent of taxes. 1d. at 498, 500. No such
considerations relate to this case; as we discuss, it is crucial
to the outconme of this case that Gella was required to pay
taxes in a tinmely fashion
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taxes as an administrative expense."). These cases did not,

however, arise entirely under Chapter 7. See Flo-Lizer, 916
F.2d at 364 (arising wholly under Chapter 11); Cranshaw, 885
F.2d at 837-38 (dealing with interest accrued during a Chapter
11 phase after conversion to Chapter 7); Ledlin, 886 F.2d at

1102 (sane); Friendship College, 737 F.2d at 430-31 (sane).

Moreover, none addressed the relevance or irrelevance of
8 726(a)(5) -- perhaps because of their less direct relationship
to Chapter 7. Several bankruptcy courts of this circuit have

dealt with the problemprior to this case, and have di sagreed on

t he proper outcone. Conpare In re Gould & Eberhardt Gear Mach.
Corp., 80 B.R 614 (D. Mss. 1987) (according first-priority

status to interest on postpetition taxes), appeal disnissed, 852

F.2d 26 (1st CGr. 1988), and In re Goodrich, 215 B.R 638, 642

(Bankr. D. Mass. 1997) (sanme), with In re Hospitality Assocs.,

212 B.R 188 (Bankr. D.N. H 1997) (relegating such interest to

fifth priority).*

4 Many district and bankruptcy courts in other circuits
have al so addressed the question presented by this case. See
generally E. L. Black, Annotation, Wuat Are "Admnistrative

Expenses" Under & 503(b) of Bankruptcy Code (11 U.S.C. A §
503(b)) Ganted First Priority for Paynent Pursuant to 8§
507(a)(1) of Code (11 U S.C A § 507(a)(1)), 140 A L.R Fed. 1
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(I
A question of the interpretation of the Bankruptcy
Code, like any other question of statutory interpretation, is a

guestion of |law that we review de novo. Travelers Ins. Co. V.

Canbridge Meridian Goup, Inc. (In re Erin Food Servs., Inc.),
980 F.2d 792, 799 (1st Cr. 1992).
A
We consider first the text of the statute. | f
sufficiently clear, that text assumes overriding inportance.

Hartford Underwiters Ins. Co. v. Union Planters Bank, N. A., 530

US 1, 6, 10 (2000); United States v. Ron Pair Enters., Inc.,
489 U. S. 235, 241 (1989) ("[Where . . . the statute's | anguage
is plain, "the sole function of the courts is to enforce it

according toits terns.'" (quoting Camnetti v. United States,

242 U.S. 470, 485 (1917))). The bankruptcy court and the Panel
felt that § 726(a)(5) was clear in precisely this way, because
it refers expressly to postpetition interest and assigns that

interest fifth priority. W disagree wth their analysis.

at 8 42 (1997) (collecting cases).
-0-



Section 503(b)(1), examined in isolation, does not

nmention interest, either to include or to exclude it fromthe

definition of a "tax. Simlarly, 8 507 does not nention
interest. Accordingly, these provisions alone do not resolve
the question whether interest on postpetition taxes should
receive the sane priority status as the taxes thenselves. |If
these were the only relevant provisions, we could conclude
easily that Congress had not spoken to the question and turn to
auxiliary sources of statutory meaning. This approach was taken
by the Nnth CGrcuit in Ledlin, the nost thorough of the prior
circuit court opinions addressing the priority treatnment of
i nterest on postpetition taxes. 886 F.2d at 1107 ("[We avoid

the 'treacherous' course of inferring fromGCongress' silence any

affirmative intentions.” (quoting NLRB v. Plasterers' Local

Union No. 79, 404 U.S. 116, 129 (1971))).

A fair review of the Panel's decision, however,
requires us to discuss the different provisions within § 726.
Section 726(a)(1) does not nention interest, but 8§ 726(a)(5)
does -- specifically, "interest at the legal rate fromthe date
of the filing of the petition" -- and assigns it a fifth
priority. Section 726(a)(5) could control the outcone of this
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case in one of two ways. First, it mght be that although
8§ 503(b)(1)(B)(i) includes interest as a general matter,
8§ 726(a)(5) overrides 8 503(b)(1)(B)(i) in the specific context
of Chapter 7 and directs that interest on postpetition taxes,
like all other interest, be paid at fifth priority rather than
at first priority. This reading would apply the principle that

in statutory interpretation courts give specific |anguage

precedence over general |anguage. See, e.qg., Varity Corp. v.
Howe, 516 U.S. 489, 511 (1996) (describing this approach as a
"“warni ng agai nst applying a general provision when doing so
would wundermine limtations created by a nore specific
provi sion").

Second, it mght be that although & 503(b)(1)(B)(i)
read in isolation would include interest, 8§ 726(a)(5) provides
textual evidence that §8 503(b)(1)(B)(i) should not, in fact, be
read to include interest, because the two provisions are neant
to work in concert -- at least in Chapter 7 cases -- and because
Congress's nention of interest in the one denonstrates that
Congress nentioned interest when interest was relevant. This
readi ng woul d apply the principle that courts will seldominply
mention of an item in one statutory provision if another
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statutory provision expressly nentions the sanme item See,

e.g., Gty of Chicago v. Envtl. Def. Fund, 511 U S. 328, 338

(1994) ("'[I]Jt 1is generally presuned that Congress acts
intentionally and purposely' when it ‘'includes particular
| anguage in one section of a statute but omts it in another.""

(quoting Keene Corp. v. United States, 508 U.S. 200, 208 (1993))

(alternation in original)).

Nei t her of these readi ngs, however, finds such strong
support in the statute's text as to preclude use of nontextual
nmeans of interpretation. The first reading, under which
8§ 726(a)(5) overrides 8§ 503(b)(1)(B)(i) in Chapter 7, supposes
a conflict between two provisions of the statute -- a conflict
wi th which neither provision deals expressly. Such a conflict
provides a reason to nove beyond the text and to exam ne a
statute's legislative history and apparent purpose. Nor is it
clear which provision is the nore specific: 8 503(b)(1)(B)(i)
applies to all bankruptcies, and 8 726(a)(5) only to Chapter 7,
but 8§ 726(a)(5) applies to many different clains against the

bankruptcy estate,® and 8 503(b)(1)(B)(i) only to a specific type

5 We enphasi ze t hat our reading of 8 726(a)(5) inthis case
| eaves i ntact nmany unanbi guous applications of its | anguage. For one
exanpl e, prepetitiontaxes do not include postpetitioninterest as a
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of admnistrative expense. The second reading, under which
8 726(a)(5) influences the proper reading of 8§ 503(b)(1)(B)(i)
-- a reading which would then apply to all bankruptcies and not
nerely to Chapter 7 -- relies on too renote an inference to be
fairly called a matter of plain neaning. Section 503(b), after
all, is incorporated in 8 726(a) only indirectly through § 507;
it is not inevitable that a drafter had or that a reader wll
have one section's precise l|language firmy in mnd while
contenplating the other. Section 726(a)(5)'s express inclusion
of interest does provide some legitimate evidence that
8 503(b)(1)(B)(i) should not be read to contain an inplied
i nclusion; but that evidence is not so strong that we can end
our anal ysis here.
B.

Accordingly, we consider second the context of the
statute in bankruptcy casel aw A large body of bankruptcy
casel aw predates the 1978 Bankruptcy Code, and the Suprene Court

in interpreting that Code has assuned that Congress neant to

part of the claim see Cal. State Bd. of Equalization v. Taxel (lnre
Del MssionlLtd.), 998 F. 2d 756, 757-58 (9th G r. 1993), al t hough t hey
too are incorporated into 8 726(a)(1l) through 8§ 507(a)(8).
Postpetitioninterest onthose taxes woul dtherefore be payable, if at
all, only at fifth priority under 8 726(a)(5).
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preserve sone neasure of continuity with the earlier cases.

Dewsnup, 502 U.S. at 419-20; Kelly v. Robinson, 479 U. S. 36, 44-
47 (1986). W have followed the Court's lead quite recently.

See RS v. Cousins (In re Cousins), 209 F.3d 38, 41 (1st Cr.

2000) (holding that the rule of Bruning v. United States, 376
U S. 358 (1964), survived the Code's enactnent).

The 1966 case of N cholas v. United States, 384 U. S.

678, dominates the context of the statutory provisions in
question. That case involved facts nore conplex than those we
face today. In N cholas, the debtor went through subsequent
phases of arrangenent (the procedure now governed by Chapter 11
of the Code) and bankruptcy (now governed by Chapter 7). During
t he arrangenent phase, the trustee in N cholas failed to file
tax returns or pay taxes due. During the bankruptcy phase, the
| RS requested paynent of the underlying taxes together wth
penalties and interest accunulated fromthe tine the taxes were
due to the tinme of the request -- a period which enconpassed
part of the arrangenent phase and all of the bankruptcy phase.
Ni cholas, 384 U S. at 679-81.

The Court held that the governnent should receive
paynent for interest that accrued on the tax claimduring the
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period fromthe time the taxes were due to the tine that the
arrangenent phase ended and t he bankruptcy phase began. [d. at
689-90. On this point eight Justices agreed; Justice Harlan did
not, and conmmented that although the case was close he would
prefer to see the governnment receive paynent for interest over
the entire period covered by its request, including the
bankruptcy phase. [|d. at 696 (Harlan, J., concurring in part
and dissenting in part). Thus, all nine Justices agreed® that a
post petition tax clai mincluded postpetitioninterest within the
sanme phase of a bankruptcy proceeding, which is the |ess
sophi sticated point at stake in the present case. This view
accords with language in the Court's caselaw prior to N chol as

itself. See Bruning v. United States, 376 U S. 358, 360 (1964)

("I'n nost situations, interest is considered to be the cost of
the use of the anobunts owing a creditor and an incentive to

pronpt repaynent and, thus, an integral part of a continuing

6 Justice White, joined by Justices Douglas and Fort as,
di ssent ed on anot her poi nt but joinedthe part of the Court's opi nion
rel evant here. Id. at 696 (White, J., concurring in part and

di ssenting in part).
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debt . Interest on a tax debt would seem to fit that
description.").”

This point has weighed heavily with several of the
other circuit courts to reach the present question before us.

See Cranshaw, 885 F.2d at 839 (noting that, in |light of

Ni chol as, "Congress may have reasoned that it was unnecessary to
specify that post-petitioninterest would receive adm nistrative
priority"); _Ledlin, 886 F.2d at 1107. Congress, in witing the
Bankruptcy Code, would have taken into account that the courts
woul d preserve the rule of N cholas unless otherw se directed.
Al though 8 726(a)(5) could potentially be read to provide such
adirective, the inport of that sectionis -- as discussed above
-- unclear when read in full context. Therefore, we best follow
the intended statutory schene by treating postpetition interest

as part of a postpetition tax claim Because the postpetition

7 Bruning concerned a prepetition tax debt --
specifically, one exenpted from discharge in bankruptcy by a

provi sion of the old Bankruptcy Act -- and is thus rel evant here
only for its |l anguage, rather than for its holding. Prepetition
tax debts, like nost prepetition debts, generally cease to
accrue interest when a bankruptcy petition is filed. See

generally Cousins, 209 F.3d at 40-42 (stating the rule in the
course of discussing the exception wunder Bruning for
nondi schar geabl e debts).
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tax claimitself receives first priority as an adm nistrative
expense, so should the interest on that claim This argunent is
per suasi ve, but not concl usive, and so we continue our analysis
to consi der other sources of statutory meaning.
C

W consider third the legislative history of the
st at ut e. The 1978 Bankruptcy Code energed from the
reconciliation of bills passed by the House, H R 8200, 95th
Cong. (1977), and the Senate, S. 2266, 95th Cong. (1978). The
House and Senate Judiciary Committees prepared reports regardi ng
their bills, HR Rep. No. 95-595 (1977), reprinted in 1978
US S CAN 5963; S. Rep. No. 95-989 (1978), reprinted in 1978
US S CAN 5787, but the only legislative history expl aining
the results of the reconciliation is the statenents of the
rel evant subcommittee | eaders in the Congressional Record, see
124 Cong. Rec. H11,089 (1978) (statenent of Rep. Edwards),
reprinted in 1978 US. CCAN 6436 [hereinafter Edwards
statenent]; id. at S17,406 (statenent of Sen. DeConcini),
reprinted in 1978 U S C C A N 6505 [hereinafter DeConcini

statenent]; see also Begier v. IRS 496 U S 53, 64 n.5 (1990)

("Because of the absence of a conference and the key roles
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pl ayed by Representative Edwards and his counterpart fl oor
manager Senator DeConcini, we have treated their floor
statenents on the Bankruptcy Reform Act of 1978 as persuasive
evi dence of congressional intent.").

The Senate bill contained |anguage that would have
expressly given first priority treatnment to interest on
postpetition taxes. S. 2266, sec. 101, 8 503(b)(1)(B) (1978)
(giving priority to "taxes, including interest thereon"),

reprinted in CCollier, supra, at App. Pt. 4-1728, 4-1776. The

House bill did not. H R 8200, sec. 101, 8§ 503(b)(1) (1977),

reprinted in B Collier, supra, at App. Pt. 4-874, 4-916. As
di scussed above, the |aw as enacted contains no such express
reference. The | eaders explained that the | anguage for 8§ 503
represents a conprom se. Edwards statenent, supra, at 6450;
DeConci ni statenent, supra, at 6519. One mght infer fromthis
sequence of events that Congress decided to exclude interest
fromthe first priority, and indeed sone courts have drawn this

I nf er ence. E.q., Inre Stack Steel & Supply Co., 28 B.R 151,

156 (Bankr. WD. Wa. 1983).
It is not clear, however, whether the House | anguage
was adopted because it represented a different policy choice or
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because the conference commttee viewed a specific reference to
i nterest as unnecessary. Wth regard to 8 726(a)(6), the
| eaders stated that |anguage referring to prepetition interest
on prepetition clainms had been renoved because the general
definition of "claim' in what would becone 11 U S. C § 101(4)
(since renunbered 8 101(5)) was sufficiently broad to include
I nterest. Edwards statenent, supra, at 6459; DeConcini
statenent, supra, at 6528.8

O her argunents have been made based on the Code's
| egi sl ative history. The IRS calls to our attention the
citation in the House Report of a pre-Code bankruptcy case
deci ded by the NNnth Grcuit that allowed postpetition interest

as part of a postpetition tax claim H R Rep. No. 95-595, at

193 & n. 123 (citing Sec.-First Nat'l Bank v. United States, 153
F.2d 563 (9th Cr. 1946)), reprinted in 1978 U S.C.C A N at

6153- 54. But that case does not discuss or reason out the

8 We explained earlier that the indirect relationship
bet ween 88 503 and 726 tends to weaken inferences based on the
textual relationship of the two. This |logic applies equally, of
course, to the leaders' statenents about the neaning of an
om ssion in 8 726 when used to assess the neani ng of an om ssion
in 8 503. The relative weakness of the inference is one reason
why we do not rely primarily on legislative history in this
opi ni on.
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guestion of interest, and so we hesitate to infer that its
inclusion in the report carries nuch neaning. Al in all, we
think the legislative history of the relevant provisions are
i nconcl usive, but tend to support the IRS s position due to the

sponsors' statenents regarding § 726.

D.

W consider fourth, and finally, the policies
underlying the statute. A court must not, of course, inpose its
own views of proper bankruptcy policy in place of those of the
| egi sl ature. However, an understanding of the congressiona
policies underlying a statute, including the Bankruptcy Code,
can help to reconcile otherwise indetermnate parts of the
statutory text.

Thi s case revol ves around a di spute between creditors
of the sanme debtor. Bankruptcy l|aw generally follows the
principle that creditors with simlar relationships to the

debtor should receive simlar treatnent. See, e.q., ln re

Hem ngway Transp.., Inc. (Juniper Dev. Goup v. Kahn), 993 F.2d

915, 923 (1st CGr. 1993) (discussing "the fundanental Code
policy fostering equitable distribution anong all creditors of
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the sane class"). This approach is inportant to prevent both
the waste and confusion that would result from simlarly
situated creditors jockeying for priority and the unfairness --
with attendant disruption of reasonable expectations based on
the norns of commercial interaction -- that would result from
for exanple, a race to obtain judgnents against an ailing
debtor's remaining assets. Such considerations may have
i nfl uenced the deci sions fromwhich the governnment now appeal s,
although it is clear that those courts rested their judgnents
primarily on the statute's text. The bankruptcy court nentioned
in passing that "the goal of equality of distribution in
bankruptcy cases" favored the result it reached, Winstein, 237
BR at 7; and the Panel noted that "the governnent is not
unlike other creditors -- it wants to be paid, in full, wth
interest, sooner rather than later,"” Yellin, 251 B.R at 184
n. 16.

These concerns of equity have little significance in
the present case. The concept of priority, integral to
rel ati ons between creditors in bankruptcy, carries with it the
| dea that only those creditors who are simlarly situated should
receive simlar treatnent from the bankruptcy court. The
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Bankruptcy Code does not generally presune that a taxing
authority is situated simlarly to an wunsecured private
creditor. See 11 U.S.C. 8§ 507(a)(8) (according priority to
various types of tax clains). Even assum ng the governnent's
interest in pursuing a prepetition tax claimto be simlar to
that of an unsecured prepetition creditor, as in some respects
it may be, the interest in a postpetition tax claim is
different. The governnment was entitled to clai mpaynent of the
estate's taxes pronptly in 1993 and 1995 for the 1992 and 1994
tax years; prepetition creditors were not, after the bankruptcy
filing, entitled to claim such pronpt paynent. The ot her
creditors will therefore suffer no inequity if the governnent
now cl ains the present value of pronpt paynent -- paynent with
I nt erest.

More relevant to this case than is the need for equity
anong creditors is the need to ensure that trustees pay
postpetition tax clains pronptly. To be sure, penalties exist
to deter intentional msconduct. Sone failures wll, however,
occur, whether intentional or unintentional. Penalties are
limted by a statutory cap and can reach the maxi nrum anount
quite quickly if, as in this case, no returnis tinely filed.
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See |.R C 8 6651(a) (1994 & Supp. Il 1996). Once the cap is
reached, whether the penalty is exacted or abated a trustee will
have little incentive to pay pronptly except that provided by
postpetition interest.?®

These observations lead to a problem wth the
interpretation of the statute advanced by the bankruptcy court
and the Panel. The statute expressly provides that postpetition
tax penalties, which would not even arguably be a part of the
tax claim under N cholas, do receive priority treatnment as
adm ni strative expenses. The reasons for giving priority
treatnent to interest on such taxes are at |east as strong as,
and probably stronger than, those for giving priority treatnent
to penalties. There are two such reasons, each of which applies
at | east sonewhat both to interest and to penalties: to supply

an incentive for trustees to pay taxes pronptly, and to

9 W note that in an earlier phase of this case Gella
argued before the bankruptcy court that his decision not to pay
the taxes in a tinely fashion was justified by the relative
expense of filing -- we assume he referred to accountant's fees
-- and that it nmade nore sense for the estate to pay its taxes
later, in a lunp sum even after taking penalties and interest
into account. Wether this explanation was his rationale at the
time or a rationalization after the fact, it denonstrates that
our concern regarding the incentives facing a trustee is not
whol 'y far-fetched.
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conpensate the taxing authority for del ayed paynent. As we have
di scussed, however, penalties may have little effect in cases of
uni ntentional delay, where a trustee discovers tax liability
only after the applicable penalties have reached the statutory
cap; interest lacks this defect. As to conpensation for del ayed
paynment, interest is the general neasure of the cost of delay,
and penalties are not. W therefore think it relatively
unlikely that Congress chose to give priority treatnent to

penalties, but not to interest. See Ledlin, 886 F.2d at 1108;

Cranshaw, 885 F.2d at 839.1°
V.
After hol ding the text of the Bankruptcy Code anbi guous
as to the proper result in this case, we have considered

inferences to be drawn from the text of the statute, its

10 The Panel notedthis difficulty but addressed it by referring
to the Suprene Court's recent decisioninHartford Underwiters Ins.
Co. v. Union Planters Bank, N.A. , 530 U S. 1 (2000). Seeid. at
13 ("[We do not sit to assess the relative nerits of different
approaches to vari ous bankruptcy problenms. It suffices that the
natural readi ng of the text produces the result we announce."), guot ed
inYellin, 251 B.R at 182. That approachis soundonlyif thetext
has but one natural reading. As discussed above, we di sagreewiththe
bankruptcy court and t he Panel on this key point. Moreover, the Court
inHartford Underwiters didindeed di scuss the policy inplications of
i ts holding, althoughit didnot consider themconclusive. 530 U S. at
11-13.

-24-



hi storical context, its legislative history, and the underlying
policies that aninmate its provisions. O these sources of
meani ng we find nost useful the Code's historical context and
its underlying policies, both of which run in favor of the
governnent's position and agai nst that of Yellin, the Panel, and
t he bankruptcy court. W note as well the additional weight of
t he deci sions rendered by four other circuits on the question
pr esent ed.

W concl ude that a proper reading of 8 503(b)(1)(B)(i)
i ncludes i nterest on postpetition taxes incurred by a bankruptcy
est at e. Accordingly, the IRS should receive paynent of the
i nt er est on the estate's taxes as a first-priority

adm ni strative expense under 8§ 726(a)(1).' The judgment of the

1 Yellin offers an additional ground in defense of the
Panel's judgnment: that the IRS failed to inform Gella as
required by 11 U S.C. 8 505(b) that it had selected his return
for exam nation. Section 505(b) provides in rel evant part that

[a] trustee may request a determ nation of any unpaid
liability of the estate for any tax incurred during the
adm nistration of the case by submitting a tax return for
such tax and a request for such a determnation to the
gover nient al unit charged wth responsibility for
collection or determ nation of such tax. Unl ess such
return i's fraudul ent, or cont ai ns a mat eri al
m srepresentation, the trustee, the debtor, and any
successor to the debtor are discharged fromany liability
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Bankrupt cy Appel |l ate Panel is reversed and the case renmanded for

proceedi ngs consistent with this opinion.

for such tax --

(1) upon paynent of the tax shown on such return, if
(A) such governnental unit does not notify the
trustee, within 60 days after such request, that
such return has been sel ected for exam nation; or
(B) such governnmental unit does not conpl ete such
an exam nation and notify the trustee of any tax
due, within 180 days after such request or within
such additional tinme as the court, for cause,
permts .

Id. According to the bankruptcy court, Gella submtted a
request under 8 505(b) on July 9, 1996, received a determ nation
of the estate's tax liability as to tax year 1992 on August 19,
and received a determ nation as to tax year 1994 on Septenber 2.
Winstein, 237 B.R at 5. Both arrived within the sixty-day
period specified by 8§ 505(b)(1)(A), and we perceive no cause for
himto conpl ain.
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